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HEBERT, SCHENK & JOHNSEN, P.C.
1440 E. Missouri Avenue
Missouri Commons Suite 125
Phoenix, Arizona  85014-2459
Telephone:  (602) 248-8203
Facsimile:  (602) 248-8840
E-Mail Address: cjj@hsjlaw.com

Carolyn J. Johnsen - 011894
Attorneys for Debtor

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF ARIZONA

In re: 

LEEWARD HOTELS, L.P., an Arizona
limited partnership,

Debtor.

Chapter 11 Proceedings

Case No. B-99-09162-ECF-GBN

RESPONSE TO LENNAR’S MOTION FOR
TEMPORARY ALLOWANCE OF SECURED
LENDER’S CLAIMS AND REPLY TO
RESPONSE AND OBJECTION TO MOTION
FOR TEMPORARY ALLOWANCE OF
CLAIMS FOR VOTING PURPOSES

Hearing Date:  May 4, 2000
Time: 11:00 a.m.

Debtor responds to the Motion for Temporary Allowance of Secured Lender’s Claims (“Motion”)

and replies to the Response and Objection to Motion for Temporary Allowance of Claims for Voting Purposes

(“Objection”) filed by Lennar.

The issue of voting allowance has become more problematic for Lennar than perhaps it originally

anticipated. Its 8-page Objection focuses quite dramatically on the voting power of unsecured creditors many of

which have claims of less than $100.  It was only in an afterthought pleading styled Supplemental Brief Regarding

Temporary Allowance of Secured Lender’s Claims (“Supplement”) that Lennar recognized that because of its

status as a preference recipient, it did not have an allowed claim entitling it to vote.  This is a real problem for

Lennar and its Plan of Reorganization. Now that the balloting results are complete, it is clear that the only

accepting impaired class for the Lennar Plan is Lennar.  All other classes are either unimpaired or have rejected

the Plan.  Thus, without a vote, Lennar’s Plan is doomed to failure as a matter of law.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2

Debtor has filed an objection to the Lennar proofs of claim on the basis that many charges are

improper.  Lennar has responded that the entire claims are not subject to objection and thus should be estimated

in some amount for voting purposes.  The more poignant issue is whether the preference claim against Lennar

serves to disenfranchise it in total.  In January Debtor filed a preference complaint against Lennar alleging Lennar,

which has admitted it is an undersecured creditor, received approximately $500,000 within 90 days prior to the

filing of the bankruptcy.  Although Lennar avows that it will defend the action vigorously, nothing else has

transpired in the case.  While it has asserted a number of defenses, two things are clear: it received the funds

immediately prior to the bankruptcy and it is an undersecured creditor.  Lennar will have an uphill battle.

 Section 1126(a) of the Code provides that only a “holder of a claim or interest allowed under

section 502 of this title may accept or reject a plan.” As noted by the court in In re M. Long Arabians, 103 B.R.

211, 215 (9th Cir. BAP 1989), “until a party is deemed to have an ‘allowed’ claim, or actually has an allowed claim,

it has no right to accept or reject a plan.”  Section 502(d) provides that 

Notwithstanding subsections (a) and (b) of this section, the court shall disallow any
claim of any entity from which property is recoverable under section 542, 543, 550
or 553 of this title or that is a transferee of a transfer avoidable under section 522(f),
522(h), 544, 545, 547, 548, 549, or 724(a) of this title, unless such entity or
transferee has paid the amount, or turned over any such property, . . .

This section is absolute.  The Court must disallow the claim of a preference recipient unless the property is

returned.  If the creditor does not have an allowed claim, it cannot vote.  Accordingly, Lennar cannot vote.

Lennar complains that it is unfair to disenfranchise the largest creditor in the case because it

intends to defend  the preference action.  That may seem appealing.  But, by the same token, it is unfair to have

the largest creditor put forth a plan of reorganization which pays nothing to other creditors when it is the recipient

of pre-petition monies which should be returned to the estate to pay those same creditors.  It is unfair to have

the largest creditor voting against a plan which pays 100 percent to other creditors when it is has already received

a priority payment to the detriment of those same creditors.

The two cases cited by Lennar do not stand for the proposition that the preference case must be

proven before a vote is disallowed. Although each case discusses the allowance or disallowance of claims, neither

involved the issue of voting.  In this case, the correct thing to do is to disallow Lennar’s vote.  A compelling

reason for disallowing a creditor’s vote in the M. Long Arabians case was the fact that the creditor had filed an

objection and still would be heard. Here, Lennar has filed a 39-page objection to Debtor’s Plan.  It is certain it
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will be heard whether or not its vote counts.

With respect to Lennar’s attempted disenfranchisement of other creditors, Debtor would reply

as follows:

1. Mavco Construction – secured claim for $59,375

Lennar has apparently admitted this is a secured claim and there is no basis for its objection.

Interestingly, Lennar states this claim was mis-classified on Debtor’s schedules yet the page from Schedule E,

an exhibit provided by Lennar shows the claim as secured.

2. Bernalillo – secured claim for $21,173

This is also a secured claim for real estate taxes and Lennar admits begrudgingly that is has no

basis for an objection.  This creditor did not vote and so the issue is irrelevant for purposes of the Motion.

3. AMRESCO – secured claim for approximately $2,700,000

This claim has been purchased by ACP Mortgage, Inc.  A secured proof of claim

was filed in the approximate amount of $2,725,000.  ACP is fully secured.  The amount of $83,921to which

Lennar has objected was simply a monthly payment which appeared on an accounts payable listing and was

mistakenly listed as an unsecured debt.  The Debtor’s schedules have been amended accordingly.  More

importantly, Lennar has not objected to ACP’s secured claim. ACP is entitled to vote in its secured class. It voted

in favor of the Debtor’s Plan and against the Lennar Plan and its ballot should be counted. 

4. Taxes – City of Albuquerque $21,216.81, Albuquerque Tax & Rev. Dept. $30,477.91;

Las Cruces Tax & Rev. Dept. $5,149.57

These are priority claimants and are unimpaired under both Plans. None of these creditors voted.

The issue is irrelevant for purposes of the Motion.

5. Franchisors – Holiday Inn, Ramada, Best Western

Best Western and Holiday Inns have filed sizeable proofs of claim.  Ramada has asserted a huge

damages claim through its adversary proceeding.  Irrespective of any position they might claim about the transfer

of the hotels, they are all three asserting claims against the estate.  Lennar has objected to only portions of their

claims.  Under the same theory Lennar has espoused in its Motion, these creditors should be entitled to vote at

least the amount of claims to which there is no objection.
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6. Trade creditors

There were 66 trade creditors listed on Lennar’s objection.  Only 25 of them voted.  Twenty-four

creditors representing claim amounts of $81,593.89 voted in favor the Debtor’s Plan and against Lennar.  For

each of 12 of those creditors, Lennar only objected to a portion of the claim.  Under the same theory Lennar has

espoused in its Motion, these creditors should be entitled to vote at least the amount of claims to which there is

no objection.  The mere filing of an objection to these claims should not serve to block their ballots.

 One creditor for $3,130.67 voted a “preference” in favor of Lennar– the Debtor will concede this creditor

may be disenfranchised.

In conclusion, the Debtor would request the Court preclude the vote of Lennar and allow the votes of

those creditors listed on Exhibit A of the Debtor’s Motion for Temporary Allowance of Claims with the exception

of Labor Express.

DATED this 3rd day of May, 2000.

HEBERT, SCHENK & JOHNSEN, P.C.

By   /s/ 011894   
Carolyn J. Johnsen
1440 East Missouri Avenue
Missouri Commons Suite 125
Phoenix, Arizona 85014
Attorneys for Debtor

COPY of the foregoing mailed
(or if marked * hand-delivered,
** faxed) this 3rd day of  May, 2000, to:

Office of the U.S. Trustee
P.O. Box 36170
Phoenix, AZ 85067-6170

The Honorable George B. Nielsen*
U.S. Bankruptcy Court
2929 N. Central Ave., 10th Floor, Courtroom 4
Phoenix, AZ 85012

Jordan A. Kroop**
Thomas J. Salerno
Reneè Sandler Shamblin
SQUIRE SANDERS & DEMPSEY, L.L.P.
40 N. Central Ave., Suite 2700
Phoenix, AZ 85004

Michael W. Carmel, LTD.
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80 East Columbus Avenue
Phoenix, Arizona 85012-2334
Counsel for Kilburg Management, 
Kilburg Employment; Kilburg Hotels

Laurel M. Isicoff
KOZYAK TROPIN & THROCKMORTON, P.A.
2800 First Union Financial Center
200 S. Biscayne Blvd.
Miami, FL 33131

Christopher H. Bayley
SNELL & WILMER, L.L.P.
One Arizona Center
Phoenix, Arizona  85004-0001
Local Counsel for GMAC (LaSalle)

David W. Elmquist, Esq.
WINSTEAD SECHREST & MINICK, P.C.
5400 Renaissance Tower
1201 Elm Street
Dallas, Texas 75270-2199
Counsel for GMAC (LaSalle)

Mikel R. Bistrow, Esq.
LUCE, FORWARD, HAMILTON & SCRIPPS, L.L.P
600 West Broadway, Suite 2600
San Diego, California 92101-9886

Douglas G. Zimmerman 
Michael G. Helms
JENNINGS, STROUSS & SALMON, P.L.C.
One Renaissance Square
Two North Central Avenue
Phoenix, Arizona 85004-2393
Counsel for Best Western International, Inc.

Tim L. Small, Sr.
Director of Credit
BEN E. KEITH COMPANY
601 E. 7th Street
P.O. Box 2628
Ft. Worth, Texas 76113-2628

Timothy R. Greiner
GREINER GALLAGHER & CAVANAUGH, L.L.C.
2001 Route 46, Suite 202
Parsippany, New Jersey 07054
Counsel for Ramada Franchise Systems, Inc,
Days Inns of America, Inc.

Missouri Department of Revenue
Bankruptcy Unit
ATTN: Gary L. Barnhart
P.O. Box 475
Jefferson City, Missouri 65105-0475
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Charles Brackett
Kleberg Law Firm
First City Tower
1001 Fannin, Ste. 1100
Houston, TX 77002-6708
Counsel for Mavco Construction Co.

Steven N. Berger
ENGLEMAN BERGER, P.C.
One Columbus Plaza, Suite 100
3636 North Central Avenue
Phoenix, Arizona 85012-1985
Counsel for Ramada Franchise Systems

Bryan A. Albue
Janet W. Lord
FENNEMORE CRAIG
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

James H. Burshtyn
LINEBARGER HEARD GOGGAN BLAIR
GRAHAM PENA & SAMPSON, LLP
1949 South IH 35 (78741)
P.O. Box 17428
Austin, Texas 78760-7777
Counsel for Round Rock ISD

Elizabeth Weller
Monica McCoy-Purdy
Edward Lopez, Jr.
LINEBARGER HEARD GOGGAN BLAIR
GRAHAM PENA & SAMPSON, LLP
2323 Bryan Street, Suite 1720
Dallas, Texas 75201-2691
Counsel for City of Dallas/DISD

Dennis D. Miller, Esq.
EVERS & HENDRICKSON, L.L.P.
155 Montgomery Street, 12th Floor
San Francisco, CA 94104
Counsel for Phoenix Leasing Incorporated

Michael Reed
MCREARY, VESELKA, BRAGG & ALLEN, P.C.
P.O. Box 26990
Austin, Texas 78755-0990
Counsel for County of Williamson
Williamson County RFM
County of Taylor, City of Abilene
Abilene Independent School District

Brian W. Hendrickson, Esq.
HENDRICKSON & ASSOCIATES
4411 S. Rural Road, Suite 201
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Tempe, Arizona 85282
Counsel for City of Lubbock, Texas

Patrick H. Tyler
Assistant Attorney General
Bankruptcy & Collections Division
P.O. Box 12548
Austin, Texas 78711-2548
Counsel for Comptroller of Public Accounts
for the State of Texas

Bret M. Maidman
LEWIS AND ROCA LLP
40 North Central Avenue, Suite 1900
Phoenix, Arizona 85004-4429
Counsel for ACP Mortgage

Thomas W. Choate
Attorney at Law
P.O. Box 206
Abilene, Texas 79604
Counsel for Expo Center of 
Taylor County

 /s/ Mary Shultz     
F:\Data\KILBURG.B\9903401\RLenderClaims.wpd


